
 
 
Dear Client, 

We are pleased to supply you with the April 2009 edition of The Report, which contains 
information on a number of important developments in taxation including: 

· Proposed Amendments to Tax Laws — A Bill proposing amendments to tax laws including 
changes to income tests for determining tax and social security program eligibility. 

· GST and Uncommercial Property Arrangements — Two Alerts released by the Tax Office 
warning taxpayers that it is currently scrutinising such arrangements. 

· Personal Services Income Case — A recent Administrative Appeals Tribunal decision in 
which the Tribunal found that the income of a company was attributed to a taxpayer as 
personal services income. 

· Directors Beware — A recent Federal Court decision where the Court held that directors of a 
company were liable to indemnify the Commissioner for payments made. 

· ‘Blackhole’ Expenses — The Tax Office’s view regarding whether a taxpayer is entitled to 
bring forward any unused ‘blackhole’ expenses as deductions when ceasing its business. 

· Pension Drawdown Relief — A measure announced by the Government which temporarily 
suspends the minimum drawdown requirements for pensioners. 

· FBT and Victorian Bushfires Appeal — The Government will amend FBT laws to ensure 
employers will not have an FBT liability when employees choose to salary sacrifice part of 
their salaries to the Bushfires Appeal. 

In addition, you will find various Superannuation Checklists to assist you with your 
superannuation obligations.  

 

Please note: 

Education Expenses – The Government is giving a refund up to a maximum of $375 per primary 
student and $750 per secondary student for certain categories of taxpayers.  Any amount spent on 
Eligible Expenses needs to have evidentiary proof of expenditure.  Please contact Guests to 
confirm eligibility and the relevant requirements. 

 

Fringe Benefits – Please note the Fringe Benefits year ended 31st March.  Please ensure that you 
have recorded motor vehicle kilometres, as at that date. 

 

Holidays 

The office will be closed from Thursday, 9
th

 April to Friday, 17
th

 April  (inclusive) and on 
Friday, 29

th
 May 2009 - Jewish Holidays 

 

Please contact us if you wish to discuss how the points raised in The Report specifically affect 
you. 

 

Yours sincerely 

GUESTS ACCOU3TI3G 
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Proposed 
Amendments to Tax 
Laws  
The Government has introduced 
the Tax Laws Amendment (2009 
Measures No 1) Bill into 
Parliament. The amendments 
include: 

· providing reductions in PAYG 
instalment amounts;  

· changing the reporting 
requirement for employees’ 
PAYG summaries; and 

· changing the income tests for 
tax and social security 
programs. 

PAYG instalment 
reduction 

In addition to the 20% PAYG 
instalment reduction for small 
businesses for the December 2008 
quarter, the Bill proposes to allow 
the tax regulations to reduce 
PAYG instalment amounts in 
certain circumstances. 

PAYG summary reporting 
requirement 

The Bill will ensure that 
reportable employer 
superannuation contributions 
(RESC) are reported on 
employees’ PAYG summaries.  

Amendment of income 
tests 

The Bill will amend the income 
tests used to determine an 
individual’s eligibility for tax 
programs and/or social security 
programs.  

Reportable superannuation 
contributions, RESC, adjusted 
fringe benefits total and total net 
investment losses will be included 

in income tests, where 
appropriate.  

The tax programs and social 
security programs that will be 
affected include: 

· Medicare levy surcharge; 

· senior Australians tax offset; 

· Government superannuation 
co-contribution scheme; 

· mature age worker tax offset; 

· deductions for personal 
superannuation contributions; 

· Commonwealth Seniors 
Health Card; and  

· Family Tax Benefit Part A 
and Part B. 

In broad terms, RESC include 
salary sacrifice amounts and 
superannuation contributions 
above the minimum prescribed 
support (currently 9%). 

Broadly, reportable 
superannuation contributions 
consist of two components: 
personal superannuation 
contributions for which a tax 
deduction is available and RESC. 
� TIP: Total net investment losses 

will capture losses which arise 

from investment losses, margin 

loan arrangements and rental 

properties. 

� TIP: Individuals who currently 
sacrifice an amount of their salary 

into superannuation should  

re-evaluate their eligibility for the 

government co-contribution 

payment. 

GST and 
Uncommercial 
Property 
Arrangements 
The Tax Office has released two 
Alerts warning taxpayers that it is 

currently scrutinising GST and 
uncommercial property 
arrangements.  
The two arrangements are: · arrangements allowing a land 

owner to delay GST 
registration to minimise the 
GST payable under the margin 
scheme, but still claim a full 
input tax credit (ITC) on the 
acquisition of construction 
services from an associate; 
and 



 

Important: This is not advice. Clients should not act solely on the basis of the material contained in this Bulletin. Items herein are general 
comments only and do not constitute or convey advice per se. Also changes in legislation may occur quickly. We therefore recommend that 
our formal advice be sought before acting in any of the areas. The Bulletin is issued as a helpful guide to clients and for their private 
information. Therefore it should be regarded as confidential and not be made available to any person without our prior approval. 

 

· arrangements in which an 
entity uses an associate to 
secure ITCs on the 
construction of residential 
premises for lease and defer 
the corresponding GST 
liability. 

The Tax Office says that these 
arrangements could give rise to 
taxation issues, including an 
entity’s entitlement to ITCs and 
whether the anti-avoidance GST 
provisions would apply.  

Personal Services 
Income Case 
The Administrative Appeals 
Tribunal has found that a 
company was not conducting a 
personal services business (PSB) 
as it did not satisfy the results test. 
Accordingly, the Tribunal held 
that the income of the company 
should be attributed to a taxpayer 
as personal services income (PSI). 

If a taxpayer satisfies the results 
test, the taxpayer will be deemed a 
PSB and therefore excluded from 
the PSI regime. The results test 
requires the taxpayer to satisfy 
three conditions: 

· the income derived is paid to 
achieve a specific result or 
outcome; 

· the taxpayer provides any 
necessary tools or equipment 
to do the work; and 

· the taxpayer is liable to rectify 
any defects in the work. 

� TIP: In determining whether a 
taxpayer meets the conditions of 

the results test, it is the economic 

substance and not the legal 

substance that is important.  

Directors Beware 
A recent decision handed down by 
the Federal Court ordered the 
Commissioner to refund payments 

made by a company when it was 
insolvent.  

The Court also held that the 
directors of the company at the 
time of the payments were 
required to indemnify the 
Commissioner a percentage of the 
refund in respect of any loss 
resulting from the order.  

Company directors should be 
aware of their obligations under 
the Corporations Act 2001. Where 
a company is insolvent and makes 
payments to the Commissioner, 
the company’s liquidator can 
apply to a court to have the 
payments refunded.  

However, if the payments are 
prescribed tax payments contained 
in the Corporations Act (eg, 
PAYG withholding amounts), the 
directors of a company may be 
required to indemnify the 
Commissioner against any losses.  

‘Blackhole’ 
Expenses 
In an Interpretative Decision, the 
Tax Office states that an entity 
cannot deduct the balance of any 
‘blackhole’ expenses in the 
income years after the entity stops 
carrying on a business to which 
the expenditure relates.  
The Tax Office says that this is 
because the entity will not exist 
for those income years.  
Broadly, ‘blackhole’ expenses are 
expenditures incurred by a 
taxpayer when establishing, 
expanding or ceasing its business. 
For an expense to qualify as a 
‘blackhole’ expense, it must not 
form part of the cost base of an 
asset, deductible under another 
provision of the tax laws and 
expressly made non-deductible.  
The deductions for the expenses 
are spread over five years in equal 
proportions.  

Pension Drawdown 
Relief 
The Government has announced 
that it will temporarily suspend 
the minimum drawdown 
requirements for account-based 
annuities and pensions for the 
second half of the 2008/09 income 
year (ie 1 January 2009 to 30 June 
2009). That is, pensioners are only 
required to drawdown half of the 
minimum pension payment for 
this income year.  

Pensioners who already have 
taken half of their minimum 
payment for 2008/09 means that a 
further drawdown will not be 
required until the 2009/10 income 
year.  

Broadly, the minimum annual 
pension drawdown percentage is 
determined with reference to a 
pensioner’s age and the asset 
values supporting the pension as 
at 1 July of an income year. 

FBT and Victorian 
Bushfires Appeal 
The Government has announced 
that it will amend the FBT 
legislation from the beginning of 
the 2008/09 FBT year (ie from 1 
April 2008) to ensure that 
donations to the Victorian 
bushfires appeal made under 
salary sacrifice arrangements do 
not result in an employer incurring 
an FBT liability.  
Potentially, an FBT liability arises 
because of the definition of an 
associate contained in the FBT 
legislation, which can deem 
unrelated third parties as an 
associate of an employee.  

� Donations collected through an 
employer’s Workplace Giving 

arrangements do not give rise to 

FBT liabilities because the 

donations are from employees’ 

post tax dollars.  
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The checklist below highlights the common areas that trustees of self-managed superannuation funds 
(SMSF) must be aware of when discharging their obligations to ensure compliance with superannuation 
legislation and other legal obligations.  

 

Area Description Yes �o 

Fund purpose  Is the SMSF maintained for the sole purpose of providing benefits for 
each member of the fund on or after the: 

• member’s retirement from gainful employment; 

• member’s attainment of her or his preservation age; or 

• member’s death, if the death occurred before the member retired 
from gainful employment or before the member attained a 
prescribed age. 

� � 

Investment 

strategy 

Does the fund have an investment strategy which takes into 
consideration the following areas: 

• risk; 

• diversity; 

• liquidity; and 

• ability to discharge the fund’s existing and prospective liabilities?  

� � 

Is the investment strategy documented in writing?  � � 

Is the strategy reviewed regularly and are the investments of the fund 
invested in accordance with the strategy? 

� � 

Investment Are the assets of the fund maintained separately from those of the 
trustees and/or members?  

� � 

Do the titles to the assets properly identify the funds as the owner? � � 

Is a separate bank account maintained for the fund? � � 

Investment 

restrictions 

Did the fund lend money or provide direct (or indirect) financial 
assistance to a member or a member’s relative? 

� � 

Did the fund incur any borrowings? � � 

If the fund invests in artwork and/or collectables, does the investment 
strategy permit these investments? 

� � 

Are the in-house assets of the fund more than 5% of the total market 
value of the fund’s assets as at 30 June 2009? 

� � 

Did the fund intentionally acquire any assets from its members, unless 
an exception applied (for eg, business real property)?  

� � 
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Area Description Yes �o 

Contributions Are contributions accepted in accordance with the fund’s deed and 
superannuation legislation? 

� � 

Paying benefits If benefits are paid to members, are the benefits paid in accordance 
with the fund’s deed and superannuation legislation? 

� � 

Trustees’ 

responsibilities 

Have all the trustees or directors of the corporate trustee consented in 
writing to their appointment? 

� � 

If any trustee or a director of the corporate trustee is appointed during 
the income year, has the trustee or director signed a declaration? 

� � 

Has the Tax Office been notified of any changes to the trustees that 
took place during the income year? 

� � 

Record keeping Has the fund maintained: 

• accounting records for five years; 

• records relating to the management of the fund (eg minutes of 
meetings, changes of trustees, and written consent by members to 
be appointed as trustees) for 10 years; 

• records relating to capital gains tax on the sale of assets; 

• records relating to deductions claimed and operating expenses of 
the fund; and 

• tax file numbers of members? 

� � 

 

If you answered negatively to a question, you should contact us to seek advice on whether there has been a 

breach of the superannuation legislation and/or related legislations. 

Trustees’ duties and obligations 

Trustees of SMSFs are subject to extensive duties and obligations arising from  

• the trust deed or governing rules of the fund; 

• the law of trusts; 

• the provisions of the superannuation legislation; and 

• the requirements imposed by other legislations such as the Income Tax Acts and the Corporations Act. 

Breaches of these duties may result in a trustee being subject to civil and criminal penalties, including fines, 
imprisonment or loss of complying fund status in more serious cases. Further, a trustee in breach of her or his 

duties may be subject to a legal claim for damages from a fund member affected by the breach of trust.  
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Checklist of Assets that may be Acquired  

Trustees of a superannuation fund need to ensure that any investment or activity by the fund complies with 
the sole purpose test. Broadly, the sole purpose test requires a fund to be established for the sole purpose of 
providing benefits to its members in retirement.  

The superannuation legislation contains investment restrictions. Complying with the investment rules is 
crucial to achieving and maintaining the status of a complying superannuation fund and thereby qualifying 

for income tax concessions.  

The checklist below sets out common assets which trustees may or may not acquire.  

 

Asset type Permitted 

Business assets  

Businesses  No 

Business plant and equipment No 

Cray pots No 

Franchise rights No 

Hobby farms No 

Taxi licences No 

Water rights No 

Financial investments and securities  

Bank deposits acquired at market value Yes 

Listed securities acquired at market value Yes 

Life insurance policies  

Acquired at market value and the in-house asset rule  is not exceeded
1 

Yes 

Other assets 

Assets acquired under an SMSF merger Yes 

Assets acquired at market value where the Tax Office gives written notice that 
the assets are not in-house assets 

Yes 

Personal assets 

Artwork No 

Cars, including antique cars No 

Golf club memberships No 

Other collectables (for examples, jewellery, stamp collections and wine) No 
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Asset type Permitted 

Property 

Business premises acquired at market value that is used wholly for business 

premises 
Yes 

Business premises rented property acquired at market value used wholly for 
business 

Yes 

Residential property 

Commercial rental property with residential property upstairs No 

House containing a doctor’s surgery and residential property No 

Holiday houses No 

Residential property No 

Residential rental property No  

Farms acquired for market value where no more than two hectares are reserved 

for private use 

Yes 

1. In broad terms, a regulated superannuation fund is restricted from having more than 5% of the total market value of its assets 

investment in in-house assets. An ‘in-house asset’ is includes investment in a related party of the fund.  

�ote: The above checklist is not meant to be exhaustive.  
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Government Superannuation Co-Contribution Payment 

Certain low-income earners (including self-employed persons) may qualify for a government superannuation 
co-contribution payment (up to $1,500 per annum).  

The checklist below will assist in determining your eligibility for the co-contribution payment. 

 

Question  Yes �o 

1 Have you made one or more eligible personal superannuation 
contributions (excluding salary sacrifice amounts) to a complying 
superannuation fund or retirement savings account (RSA) during the 
income year for which no deduction will be allowed? 

If yes, proceed to Q2. If no, you are not eligible for the co-contribution 
payment. 

� � 

2 Will you derive at least 10% of your total income, that is assessable 
income and reportable fringe benefits, from the carrying on of a business? 
Alternatively, will at least 10% of your total income attributable to 
activities that result in you being treated as an ‘employee’ for 
superannuation guarantee purposes?  

If yes, proceed to Q3. If no, you are not eligible for the co-contribution 
payment.  

� � 

3 Will your total income for the income year ended 30 June 2009 exceed 
$60,432? 

If yes, you are not eligible for the co-contribution payment. If no, proceed 
to Q4. 

� � 

4 Are you aged 71 or under on 30 June of the year in which the 
contributions are made? 

If yes, proceed to Q5. If no, you are not eligible for the co-contribution 
payment. 

� � 

5 Are you aged between 65 and 70 on 30 June of the year in which the 
contributions are made? 

If yes, proceed to Q6. If no, proceed to Q7. 

� � 

6 Are you in gainful employment for at least 40 hours in a period of not 
more than 30 consecutive days in the year in which the contributions are 
made? 

If yes, proceed, proceed to Q7. If no, you are not eligible for the  
co-contribution.  

� � 
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Question  Yes �o 

7 Are you a holding a temporary resident visa for the income year? 

If yes, you are not eligible for the co-contribution payment. If no, you may 
be eligible for the co-contribution, subject to the lodging of your tax 
return for the year.  

� � 

Amount of Co-contribution  

The amount of co-contribution is equal to 150% of the sum of eligible personal superannuation contributions 

up to a maximum of $1,500 per annum for a $1,000 personal contribution. The maximum amount is 

available to all qualifying persons whose total income for an income year does not exceed the lower 

threshold (see below). For qualifying persons whose total income exceeds the lower threshold but below the 

upper threshold (see below), the co-contribution tapers out at a rate of $0.05 for each whole dollar of income. 

For a self-employed individual, the total income will be reduced by amounts for which the individual is 

entitled to a deduction as a result of carrying on a business.  

Government co-contribution for 2008/09 

Assessable income plus reportable fringe benefits 
(AI) 

Maximum government co-contribution payment 

$0 – $30,342 $1,500 

$30,343 – $60,341 $1,500 - ([(AI - $30,342) x 0.05]) 

$60,342+ $0 
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The superannuation guarantee scheme requires all employers to provide a minimum level of superannuation 
support for their employees. Currently, the prescribed minimum level of support is 9% of an employee’s 
notional earnings base, which is generally the ordinary time earnings of the employee. Employers may also 

be liable to provide superannuation guarantee for contractors where a contract is wholly or principally for 
labour. 

If employers provide less than the required minimum level of support, they will be liable to pay a non-
deductible superannuation guarantee charge (SGC) and lodge an SGC statement. The SGC is calculated with 
reference to employees’ salary or wages. In addition, if the employers do not provide the required level by 
the quarterly due dates, they are also liable for the SGC. The quarterly due dates are: 

 

Quarter ended Due date for contribution 

30 September 28 October 

31 December 28 January 

31 March 28 April 

30 June 28 July 

 

The flowcharts below are intended to assist you in determining whether you are required to provide 
superannuation support for your employers and contractors. 

Superannuation Guarantee for Employees 
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Superannuation Guarantee for Contractors 
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Ordinary Time Earnings  

The table below provides a general guide to whether common payments are included in ordinary time 
earning (OTE) for the purpose of calculating an employee’s minimum superannuation support.  

 

Payment OTE 

Occasional overtime under an award No 

Additional hours to award under an agreement Yes 

Additional hours in an agreement over an award’s ordinary hours Yes 

Varied ordinary hours in an agreement which includes regularly worked overtime Yes 

Piece rates — no ordinary hours of work stipulated Yes 

Piece rates based on ‘cents-per-kilometres’ stipulated in award (e.g. long distance 
truck drivers) 

Yes 

Allowance (other than an expense allowance or an allowance that is a fringe 

benefit) 

Yes 

Expense allowance No 

Danger allowance Yes 

Retention allowance Yes 

Reimbursement of expenses (if fully expended) No 

Petty cash No 

Reimbursement of travel costs (eg calculated using the ‘cents-per-kilometres’ 
method 

No 

Annual leave Yes 

Maternity leave Yes 

Jury duty leave Yes 

Release from work duties on full paid leave (eg at the direction of an employer) Yes 

Bonus received as a reward for services provided, irrespective if the bonus was for 

long hours worked by an employee 

Yes 

Accrued bonus received as a reward for services provided in respect of ordinary 
hours of work 

Yes 

Bonus labelled as ex-gratia but in respect of ordinary hours of work Yes 

Christmas bonus No 

Bonus for completing specific training  No 

Discretionary incentive payment Yes 

 


